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PREFACE

It’s difficult to write (and hard for me to believe) I’m in my 
thirtieth year of practicing criminal law. Thirty years in the 
practice of the law makes me sound old even though it seems 
only yesterday that I graduated from Emory University School 
of Law.

In all those years of practicing law, the common theme in my 
career has been helping people in their time of need. I’ve been 
blessed with the ability to assist so many people. A lawyer is like 
a doctor insofar as someone presents me with a legal problem 
and I need to fix it or mitigate the damage.

I’m proud of the numerous friends I’ve made over the years 
because I was able to help them during their hour of need. The 
great satisfaction I always feel when I help others inspired me 
to help as many people as I possibly could by writing this book.

I wrote it in an easy-to-read, question-and-answer format that 
lets me share with you my unique experience and knowledge as 
a former prosecutor and a current defense attorney.

Though this book contains valuable information, it should serve 
only as a starting point for you to become educated in DUI 
matters if the need arises. By no means is this book a substitute 
for hiring an experienced attorney in the defense of DUI 
charges.



I firmly believe in the old adage that knowledge is power, so 
read on and become empowered!

This publication is intended to educate the general public about legal 
issues. It is for informational purposes only and is not intended to be 
legal advice. Prior to acting on any information contained here, you 
should seek and retain competent legal counsel.
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INTRODUCTION

Life must have been so much easier when bars, pubs, and 
restaurants were within walking distance of home and everyone 
could walk to a neighbor’s home for a drink. Those were the 
days …

Life has changed so much since then with sprawling suburbs and 
multi-car families. It’s difficult now to walk anywhere unless 
you live in a city. Most of us drive everywhere including to bars, 
pubs, restaurants, and friends’ homes. With this development as 
well as other factors, over the past years, we’ve witnessed an 
eye-opening number of Driving Under the Influence (DUI) 
arrests.

I T  C A N  E V E N  H A P P E N  T O  Y O U

As defined by the National Institute on Alcohol Abuse and 
Alcoholism (NIAAA), a standard drink is half an ounce of 
“pure” alcohol. That means one 12-ounce beer, one 5-ounce 
glass of wine, and one 1.5-ounce shot of distilled spirits each 
count as one standard drink.

A multitude of factors can influence your blood alcohol 
content (BAC). It’s important to remember these factors are 
unique to you and can vary from one occasion to the next. 
Some common factors include:
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•	 age

•	 drink strength

•	 rate of consumption

•	 fat/muscle composition

•	 metabolism

•	 medications

•	 alcohol tolerance

•	 gender

•	 body type

•	 hydration

•	 food consumed

•	 overall health

•	 emotional state

•	 carbonation of drinks

Since there are many factors affecting BAC, it’s a matter of taking 
an educated guess as to how many drinks it would take for an 
“average” person to reach the legal limit of 0.08 percent blood 
alcohol content.

Additionally, not all drinks are created the same; a cocktail served 
at one bar may have double the alcohol as that served at another.

It’s also important to remember that registering under .08 percent 
on an Intoxilyzer machine doesn’t mean it’s safe for you to drive. 
If the officer can prove you were incapable of safe driving, you 
could still be charged with driving under the influence even if 
you registered less than the legal limit. Remember, whether or 
not you consider yourself drunk, the law considers you as DUI 
if your blood alcohol level is above .08 percent.
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DUI enforcement can catch anyone at any time and potentially 
change his or her life. Most people stopped by the police for 
DUI have never been in trouble before and have no idea what 
will happen to them.

That was the case of one of my clients who certainly wasn’t in 
the habit of driving drunk. He was driving home and signaled 
for a right-hand turn, made it and drove a block before turning 
right onto his street. His house was just a few hundred yards 
away, but he had failed to signal the second right hand turn and 
as a result the police officer pulled him over in his driveway. 
Long story short, he ended up being charged with DUI, not 
something that he’d ever expected would happen to him.

It’s normal to feel worried, scared, depressed, and angry when 
you’re charged with DUI. A DUI defense attorney with 
knowledge and experience should take the time with you to 
alleviate your fears while providing you with realistic options to 
mitigate the impact of the DUI.

Although this book is not a substitute for retaining an experienced 
DUI attorney, it is a starting point for you to better understand 
what you’re facing and what to expect.

I can confidently tell you that a DUI is an obstacle in the path of 
life that can be overcome with the right assistance.

Let’s get on to the questions and answers.
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WHAT EXACTLY IS DUI?

DUI is the crime of operating a vehicle while “under the 
influence” of alcohol or drugs. The definition of drugs is broad 
and can encompass illegal, controlled, or even over-the-counter 
medications.

In Pennsylvania, a vehicle is defined as “Every device in, upon 
or by which any person or property is or may be transported or 
drawn upon a highway, except devices used exclusively upon 
rails or tracks.” So believe it or not, being charged with DUI 
while you’re on a bicycle is a possibility.

W H AT  D E T E R M I N E S  A  D U I ?

There are three levels of DUI:

Tier 1—General Impairment (.08 
to .099% BAC)
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Tier 2—High BAC (.10 to .159% BAC)

Tier 3—Highest BAC (.16% and higher)

General impairment includes a police officer’s opinion that the 
person was under the influence to the degree that rendered the 
person incapable of safe driving.

Noncommercial drivers twenty-one and older are considered 
legally drunk when their blood alcohol level is .08 percent or 
greater. Drivers of commercial vehicles are legally drunk when 
their blood alcohol level is .04 percent or greater. School bus 
drivers are legally drunk when their blood alcohol level is .02 
percent or greater, and drivers under age twenty-one are legally 
drunk when their blood alcohol level is .02 percent or greater.

Commercial drivers, school bus drivers, and minors who are 
involved in accidents that injure someone or cause property 
damage may be subject to the High BAC penalties even if their 
BAC is not in the high category, and offenders who refuse breath 
or chemical testing may be subject to the Highest BAC penalties 
(Tier 3).

C A N  I  B E  A R R E S T E D  F O R  D U I  W H E N 
D R I V I N G  W H I L E  TA K I N G  D O C T O R -

P R E S C R I B E D  M E D I C AT I O N S ?

Yes. In Pennsylvania, you’ll be charged 
with DUI if you’re taking any prescribed 
medications that impair your driving. 
Prescribed medications such as Ambien, 
Ativan, Xanax, and Oxycodone may 
impair your driving regardless of 
whether your doctor has prescribed 
them for you.
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A R E  D U I  C H E C K P O I N T S  L E G A L  I N 
P E N N S Y L VA N I A ?

Yes, however,

•	 Any stop of a vehicle must 
be brief, and there can be 
no physical search unless the 
police develop reasonable 
suspicion that you may be 
DUI.

•	 Motorists must also receive 
sufficient warning prior to 
the checkpoint; however, 
courts have upheld the 
ruling that checkpoints don’t need to be published in 
newspapers; sufficient warning can be a road sign ahead of 
the checkpoint.

•	 The decision to have the checkpoint as well as its location 
must be subject to administrative approval, not a spur-of-
the-moment decision by patrol officers.

•	 The checkpoint must be in an area where intoxicated drivers 
are likely to be.

•	 There must be a fixed method in place to determine which 
drivers to stop, (i.e., every other car, every third car, and so 
on), and it cannot be based purely on officer discretion at 
the scene.

Note: a motorist can’t be pulled over for turning away to avoid a 
checkpoint, but if the police observe any motor vehicle breaking 
the law, that vehicle can be pulled over.
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D O  T H E  P O L I C E  N E E D  A  R E A S O N  T O 
S T O P  M E ?

Yes. A police officer must 
have reasonable suspicion 
that a violation of the motor 
vehicle code or a crime has 
occurred. The officer may 
stop a vehicle to check the 
vehicle’s registration, proof 
of financial responsibility, 
vehicle identification number, 
or a driver’s license or to secure information the officer reasonably 
believes necessary for enforcing the vehicle code or crimes code.

W H AT  A R E  T H E  R E D  F L A G S  T H E  P O L I C E 
L O O K  F O R  P R I O R  T O  S T O P P I N G  A 

V E H I C L E  F O R  D U I ?

•	 driving behavior—weaving over the lanes or other erratic 
driving

•	 driving too slow

•	 driving in opposing lanes or the wrong way on a one-way 
road

•	 slow response to traffic signals

•	 improper or unsafe lane change

•	 following a vehicle too closely

•	 slow response or failure to respond to an officer’s signal

•	 stopping in a lane for no apparent reason

•	 driving without headlights on at night
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W H AT  K E Y  S I G N S  O F  I M PA I R M E N T 
D O  T H E  P O L I C E  L O O K  F O R  A F T E R 

S T O P P I N G  A  V E H I C L E ?

•	 slurred speech

•	 appearance—glassy, red eyes or pinpoint eyes

•	 odor of alcohol and/or drugs emanating from person and/
or vehicle

•	 fumbling while trying to present license, registration, etc.

•	 difficulty exiting the vehicle

•	 swaying, being unsteady on feet, difficulty balancing

•	 inability to follow directions, lack of comprehension, 
incoherent speech

•	 statements such as “I only had one beer”

D O  T H E  P O L I C E  H AV E  T O  R E A D  M E 
M Y  M I R A N D A  WA R N I N G S  B E F O R E 

A R R E S T I N G  M E ?

No. Police are required to read someone 
his or her constitutional rights (the 
Miranda Warnings) only before they 
interrogate or question someone they 
have detained, that is, put under arrest. 
Therefore, an officer may ask you, 

“How much have you had to drink?” before you’re put under 
arrest.

Any responses you give to such questions before arrest may be 
introduced against you even though Miranda Warnings weren’t 
read. If officers believe they have all the information they need 
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to prove you were DUI, they may not need to question you after 
your arrest and, therefore, aren’t required to advise you of your 
Miranda rights.

D O  T H E  P O L I C E  H AV E  A  R I G H T  T O 
S E A R C H  M Y  C A R  W H E N  I ’ M  S T O P P E D ?

Police are allowed to 
confiscate anything in 
plain view when they 
approach your car during 
a traffic stop, so it’s always 
wise to keep things out of 
plain view. For the police 
to search your car or look 
into the glove compartment or trunk, they must have probable 
cause to believe they’ll find something illegal.

If you were pulled over for a broken headlight, for example, it 
would be difficult for an officer to justify the need to search 
your vehicle. Most drivers, however, allow police officers to 
search their cars, and if you consent to a police search, it’s usually 
legal for them to do so.

Think hard before you consent to a police search of your vehicle. 
If you don’t want to be argumentative with the police officer, 
you can just say nothing, which is the same as not consenting, 
or you could say you’d like to talk to a lawyer before answering 
questions or before allowing a search.
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W H AT  A R E  F I E L D  S O B R I E T Y  T E S T S ?

Field sobriety tests are roadside “exercises” the police may 
ask you to perform during a DUI stop. They might ask you 
to perform these exercises to establish reasonable grounds for 
suspicion of driving under the influence. 

Though there are a number of field sobriety tests, there are only 
three recognized by the National Highway Transportation Safety 
Administration as possibly showing that a motorist is impaired:

•	 The One-Leg Stand: You might be asked to stand on one 
leg with your other foot about six inches off the ground for 
thirty seconds.

•	 The Horizontal Gaze Nystagmus: This requires you to 
continue looking at the officer’s finger or an object he or 
she will move back and forth. If your eyes cannot follow 
the object or the finger without hesitation, or if your eyes 
are “jumpy,” you might be deemed intoxicated. This test has 
been deemed inadmissible under Pennsylvania case law, but 
it’s still administered.
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•	 Walk and Turn: This requires you place the heel of one 
foot at the toe of the other foot, take nine steps doing that, 
then pivot on your foot and return to where you started.

Keep in mind there are many factors other than alcohol or 
drugs that could cause you to fail these tests, including medical 
conditions, surgery, arthritis, fatigue, or simply being nervous.

While field sobriety tests can hold up in court as reliable evidence, 
they may successfully be challenged in court because they are 
based on the judgment of the arresting officer rather than on 
a scientific chemical test. It does, however, take an experienced 
lawyer who has knowledge about the procedures and limitations 
of the tests to effectively challenge an officer’s conclusion that 
you failed a field sobriety test.

H O W  D O  F I E L D  S O B R I E T Y  T E S T S  FA C T O R 
I N T O  M Y  B E I N G  C H A R G E D  W I T H  D U I ?

If you’re administered a field sobriety test, the officer will most 
likely point out numerous indicators of impairment and attempt 
to use his or her opinion of your failure to properly perform the 
field sobriety test to bolster the case against you.

C A N  I  R E F U S E  T O  TA K E  A  F I E L D 
S O B R I E T Y  T E S T ?

Yes. In Pennsylvania, you cannot be forced to take a field sobriety 
test. However, you could be arrested even if you refuse to take 
the test. It’s an unfortunate reality that officers have usually made 
up their minds to arrest you for DUI when they ask you to 
perform field sobriety tests.
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You must take into consideration that your refusal to “cooperate 
with the police” and submit to field sobriety testing will be used 
against you in court if your case goes to trial.

W H AT ’ S  A  P O R TA B L E  B R E AT H  T E S T  ( P B T ) ?

It’s a handheld device 
the police might ask a 
motorist to blow into 
to determine if there’s 
sufficient cause to request 
a more reliable chemical 
test. The PBT test is given 
roadside at the time of the 
stop.

If you’re ever requested to do a portable breath test at the scene 
of the stop, remember that you don’t have to take it. There’s no 
statutory penalty for politely stating, “I don’t want to take the 
PBT.”

PBT results are not admissible in criminal trials1. They’re normally 
used to establish probable cause to perform admissible testing such 
as with a certified Intoxilyzer in a police station or to draw and 
test your blood.

C A N  I  R E F U S E  T O  TA K E  A  B R E AT H A LY Z E R 
T E S T  ( I N T O X I LY Z E R )  AT  T H E  P O L I C E 

S TAT I O N  O R  S U B M I T  T O  A  B L O O D  D R AW?
Yes, but Pennsylvania’s “implied consent” law says that if you’re 
lawfully arrested by an officer who has reasonable suspicion/

1   *The Pennsylvania Superior Court, however, clarified that while PBT results are admissible in underage 
drinking cases if properly obtained, they aren’t admissible if the specific PBT device isn’t on the list of 
approved PBT devices published in the Pennsylvania Bulletin, properly calibrated, and tested for accuracy 
in the manner specified by Departments of Health and Transportation regulations.
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probable cause to believe 
you’ve been driving 
under the influence, 
you have automatically 
consented to undergoing 
a chemical test of your 
blood, breath, or urine 
to determine your blood 
alcohol content (BAC). The blood test must be taken within two 
hours of driving. If the officer asks you to take an Intoxilyzer 
test, he or she has to observe you for twenty minutes before 
administering the breath test.

W H AT  H A P P E N S  I F  I  R E F U S E  T O  TA K E  T H E 
B R E AT H A LY Z E R  T E S T  O R  G I V E  B L O O D ?

If you refuse to take the breathalyzer test or give blood, you’ll 
automatically lose your license for one year, and the state 
will charge you with the highest-level (Tier 3) DUI offense 
allowable under the law. And if you’re later convicted of a 
DUI—even without the results of a chemical test—you’ll 
have your license suspended for the DUI conviction and an 
additional year for the refusal.

A R E  C H E M I C A L  T E S T S  A C C U R AT E ?

Not necessarily. Just because a chemical test was taken to 
determine your blood alcohol level doesn’t mean that the 
testing was done correctly, that the equipment was in good 
working order, that it had been stored properly, or that the lab 
that processed your results didn’t make some errors.
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W I L L  I  B E  V I D E O TA P E D  A F T E R  I ’ M 
S T O P P E D  F O R  D U I ?

The Pennsylvania State 
Police and some local 
police departments are 
equipped with video 
equipment in their 
vehicles to record traffic 

stops. Normally, the video cameras will be turned on moments 
prior to the activation of the police lights and sirens and continue 
recording through the end of the traffic stop.

Your attorney can and should compel the police to turn over such 
recordings. This video is important as it may show discrepancies 
with the police reports or show that you were operating the 
motor vehicle properly and that there was no traffic violation. 
The video may demonstrate that you didn’t exhibit problems 
with your speech or balance but instead were coherent.

In addition, many police departments have equipped police 
officers with body cameras that might have recorded evidence 
favorable to the defense, so it’s worthwhile for an attorney to 
request that police preserve such evidence.

C A N  I  B E  A R R E S T E D  F O R  D U I  W H E N  I ’ M 
N O T  D R I V I N G ?

Yes. Generally, when a driver is 
behind the wheel of a vehicle 
and could make it move, even 
if the driver isn’t trying to 
move the car when the officer 
finds him or her, it may be 



DAVID W. ZELLIS, ESQUIRE   27

considered a DUI. For example, a driver realizes he’s had too 
much to drink, so he pulls to the side of the road to “sleep it off.” 
While asleep behind the wheel, the person leaves the keys in the 
ignition and the radio on. The officer finds this person slumped 
over the wheel, wakes him up, smells alcohol, and arrests him. 
This could be enough for a Pennsylvania court to convict the 
driver of DUI.

A F T E R  I ’ M  S T O P P E D  F O R  D U I  A N D  T H E 
P O L I C E  A R R E S T  M E ,  A M  I  I M M E D I AT E L Y 

G O I N G  T O  J A I L ?

Most likely no. Following 
an arrest for DUI, police 
generally file a criminal 
complaint at the District 
Court in the township or 
borough in which you were 
stopped. The court will send 

you a copy of the criminal complaint along with a date for your 
preliminary hearing.

The police do, however, have the right to bring you before the 
district judge for a preliminary arraignment. This is a process 
whereby a district judge will review your criminal history, work 
history, and ties to the community in determining what your 
bail should be. Bail is an amount of money the judge believes 
will secure your future appearance in court if you’re released 
from custody. If you can’t make bail, you’ll go to jail.
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A F T E R  B E I N G  A R R E S T E D  F O R  D U I ,  C A N 
I  S T I L L  D R I V E ?

Yes, unless you were driving with a previously suspended license. 
You’ll lose your license only after you’re convicted of DUI. So 
you can still drive until you’re ordered by the Common Pleas 
Court to surrender your license to the Pennsylvania Department 
of Transportation.

I  WA S  A R R E S T E D  M O N T H S  A G O , 
S O  W H Y  H AV E N ’ T  I  R E C E I V E D  A N Y 
I N F O R M AT I O N  F R O M  T H E  P O L I C E ?

You may not be officially notified whether you’ve been charged 
with a DUI until you receive a summons in the mail from the 
District Court. This usually takes several weeks after your arrest, 
but it can take longer depending on when the police officer files 
the charges (complaint and probable cause affidavit) against you.

S H O U L D  I  T E L L  M Y  E M P L O Y E R  I  WA S 
A R R E S T E D  F O R  D U I ?

Avoid doing so until you 
talk with an attorney about 
the specific variables of your 
particular case.

Remember, you’re innocent 
until proven guilty, and telling your employer may do you more 
harm than good during the early phase of the proceedings.



DAVID W. ZELLIS, ESQUIRE   29

W H E N  C A N  I  R E C E I V E  A  C O P Y  O F  T H E 
P O L I C E  R E P O R T S ?

The first thing people want to 
see after they’ve been arrested 
for DUI is the report detailing 
the police version of events. In 
Pennsylvania, police reports 
won’t be available to you until 
after your arraignment in the Court of Common Pleas. Since the 
police report will describe the evidence against you, obtaining 
the police report is crucial in deciding how to proceed with the 
charges against you.

If you were involved in an accident, the accident report might 
be available to you after your arrest at the police department for 
a fee.

W H AT  H A P P E N S  AT  T H E  P R E L I M I N A R Y 
A R R A I G N M E N T ?

Keep in mind that not all 
cases require a preliminary 
arraignment, but a 
preliminary arraignment 
is held before a district 
judge at the request of 
the police to decide if 
you can be released on 
your own recognizance 
(R.O.R.) or have bail set to secure your future appearance in 
court. If you aren’t released on your own recognizance or if you 
can’t make bail, you’ll go to jail.



30   DUI... IT CAN EVEN HAPPEN TO YOU

In addition, the district judge will advise you of the charges 
against you, your right to an attorney, and the date of your next 
court appearance, which is the preliminary hearing.

W H AT  H A P P E N S  AT  T H E  P R E L I M I N A R Y 
H E A R I N G ?

The purpose of a preliminary hearing is to allow a district judge 
to determine whether the Commonwealth has demonstrated a 
prima facie (“on the face of it”) case against a defendant through 
live testimony. Simply stated, the Commonwealth needs to 
minimally show two things: a crime was committed, and the 
person charged is probably the person who committed the crime. 
A prima facie case is not a determination of guilt or innocence, 
just that there’s enough evidence to go to trial.

S H O U L D  I  WA I V E  M Y  P R E L I M I N A R Y 
H E A R I N G ?

It depends. If you believe you’re eligible for Accelerated 
Rehabilitative Disposition (ARD), which I cover in the next 
question and answer, many District Attorneys’ offices require you 
to waive your right to a preliminary hearing to be considered 
for ARD. In the event that ARD isn’t an option, it’s usually 
beneficial to have the Commonwealth present its evidence and 
attempt to establish a prima facie case.

The preliminary hearing is important because it will allow your 
attorney to gather more information about the allegations against 
you. It also locks in testimony from the officer(s) and any witnesses. 
Prior to trial, a lawyer will be able to uncover any discrepancies 
between the testimony at the preliminary hearing and the 
information contained in the complaint and police reports.
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Finally, in the event your case has a pre-trial hearing or a trial, 
the notes of testimony from the preliminary hearing may be 
crucial in establishing inconsistencies or important discrepancies 
in the evidence against you.

A R E  T H E R E  A N Y  P R O G R A M S  AVA I L A B L E 
F O R  F I R S T- T I M E  O F F E N D E R S ?

Accelerated Rehabilitative 
Disposition (ARD) is 
a program available to 
first-time offenders who 
meet all the eligibility 
requirements set out by 
the District Attorney’s 
office. If you’re accepted 
into the ARD program 
and successfully complete the program, your case will be eligible 
for expungement, that is, being completely wiped out of court 
records.

IF MY CASE ISN’T DISMISSED AT THE 
PRELIMINARY HEARING, WHAT HAPPENS NEXT?

At the conclusion of the hearing, you’ll be told the date of 
your next court appearance, your arraignment in the Court of 
Common Pleas. In addition, you’ll be instructed to obtain an 
appointment for a Court Reporting Network (CRN) evaluation.

W H AT ’ S  A  C R N  E VA L U AT I O N ?

CRN is an acronym for Court Reporting Network. This is an 
Alcohol and Other Drug evaluation required by the state of 
Pennsylvania for each DUI.
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Each CRN appointment takes about 
forty-five minutes to complete. A 
CRN evaluation is a set of roughly 
115 questions pertaining to alcohol 
or drug use with specific questions 
about the month and the day leading 
up to the DUI charge. Based on this 

evaluation, the state may require that you complete an alcohol 
and other drug assessment as a requirement for a DUI charge. 
Ultimately, you may be required to obtain drug and alcohol 
treatment depending on the results of the evaluation.

W H AT ’ S  A N  A R R A I G N M E N T ?

It’s when the Court of Common Pleas has to advise you about 
the charges filed against you. In addition, you’ll be advised of your 
rights to file for discovery (that is, finding out what evidence the 
commonwealth has against you; see the next question and answer) 
as well as pretrial suppression motions (in which your lawyer can 
ask that certain evidence be declared inadmissible by the court). 
The court will also inform you of the date of your next required 
court appearance.

During the arraignment, you’ll be asked to enter a plea to the 
charges, and you’ll most likely enter a plea of not guilty.

W H AT ’ S  D I S C O V E R Y ?

Discovery typically involves the 
prosecutor disclosing to your 
attorney any information or 
evidence the prosecutor intends 
to use against you at trial, which 
may include:
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•	 crime-scene evidence 
such as photographs and 
other forensic (legal) 
evidence.

•	 statements of witnesses 
and law-enforcement 
officers as well as the 
names and addresses of 
all witnesses expected to testify at trial.

•	 any statements you’ve made

•	 police reports, booking reports, toxicology results, and DNA 
evidence

•	 any expert witness report intended to be called at trial

W H AT  A R E  P R E - T R I A L  M O T I O N S ?

After the arraignment in the Court of Common Pleas but before 
a criminal case goes to trial, your attorney may file pre-trial 
motions, which are requests that certain evidence or testimony 
be kept out of the trial. Pre-trial motions may contain legal 
arguments in support of the motions. The pre-trial motions may 
also ask that the case against you be dismissed due to specific 
violations of your constitutional rights by the police.

W H AT ’ S  A  P R E - T R I A L  C O N F E R E N C E ?

In many counties, a pre-trial conference or “Call of the List” 
is a meeting during which 
negotiations may occur between 
the Commonwealth and the 
defense, and a plea bargain may 
result. This is often the first time 
a prosecutor will be prepared to 
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discuss the facts of a case and a proposed resolution with the 
defense.

Often, a sentence is agreed upon that may convert the mandatory 
minimum jail time into a series of weekends and/or home 
monitoring to entice the defendant to enter a guilty plea. The 
withdrawal of other charges may accompany this offer.

WHAT ARE MY CHANCES OF BEATING A DUI?

Every case is unique and can present many opportunities 
to challenge the legalities of your 
arrest. That’s why it’s critical to hire 
an experienced attorney familiar 
with DUI in the Commonwealth 
of Pennsylvania. Some examples 
of potentially successful avenues of 
attacking a DUI case are:

•	 Was the stop legal? Did the police have reasonable suspicion 
to stop the vehicle?

•	 Was there a violation of the vehicle code?

•	 Was field sobriety testing (FST) administered correctly? Are 
those tests admissible? What were the conditions when and 
where the FST was given?

•	 Was the officer trained in FST?

•	 Do you have medical conditions that could have affected 
your FST performance?

•	 Was your car searched without your permission?

•	 Was there a lack of probable cause for your arrest?
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•	 Was the breathalyzer calibrated? Was it licensed and approved?

•	 Were you aware of implied consent? Did you sign the 
consent form?

•	 Did the officer mislead you about your right to refuse the 
test?

•	 Were you properly given your Miranda Warnings?

•	 Was your blood drawn properly? In a timely manner?

•	 Were the police officers’ and witnesses’ statements 
inconsistent?

C A N  I  W I N  M Y  C A S E  B E F O R E  G O I N G 
T O  T R I A L ?

You could win your case if you prevail at the pre-trial suppression 
hearing. In other words, if the judge rules that the police violated 
your constitutional rights and decides to suppress (keep out of 
the trial) certain evidence or determine that the stop of your 
vehicle was illegal, you may very well win your case before 
having to go to trial.

W H AT  A R E  T H E  P E N A L T I E S  F O R  D U I  I N 
P E N N S Y L VA N I A ?

Pennsylvania divides DUI into three tiers based on blood alcohol 
content (BAC). These tiers are officially referred to as “general 
impairment,” “high rate,” and “highest rate.” The following charts 
break down and describe the penalties involved:
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General Impairment Penalties (Undetermined BAC or 
.08 to .099% BAC)

High BAC penalties (.10 to .159% BAC)

	

• Were	the	police	officers’	and	witnesses’	statements	inconsistent?	

	

Can	I	win	my	case	before	going	to	trial?	

You	could	win	your	case	if	you	prevail	at	the	pretrial	suppression	hearing.	In	

other	words,	if	the	judge	rules	that	the	police	violated	your	constitutional	rights	

and	decides	to	suppress	(keep	out	of	the	trial)	certain	evidence	or	determine	that	

the	stop	of	your	vehicle	was	illegal,	you	may	very	well	win	your	case	before	having	

to	go	to	trial.	

	

What	are	the	penalties	for	DUI	in	Pennsylvania?	

Pennsylvania	divides	DUI	into	three	tiers	based	on	blood	alcohol	content	

(BAC).	These	tiers	are	officially	referred	to	as	“general	impairment,”	“high	rate,”	

and	“highest	rate.”	The	following	charts	break	down	and	describe	the	penalties	

involved:	

	

General	Impairment	Penalties	(Undetermined	BAC	or	.08	to	.099%	BAC)	

	No	prior	DUI	offenses	

• ungraded	misdemeanor	

• up	to	6	months	of	probation	

• $300	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

1	prior	DUI	offense	

• ungraded	misdemeanor	

• 12-month	license	suspension	

• 5	days	to	6	months	jail	time	

• $300	to	$2,500	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	2	or	more	prior	DUI	offenses	

• 2nd	degree	misdemeanor	

• 12-month	license	suspension	

• 10	days	to	2	years	prison	

	

• $500	to	$5,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

High	BAC	penalties	(.10	to	.159%	BAC)	

	No	prior	DUI	offenses	

• ungraded	misdemeanor	

• 12-month	license	suspension	

• 48	hours	to	6	months	prison	

• $500	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

	1	prior	DUI	offense	

• ungraded	misdemeanor	

• 12-month	suspension	

• 30	days	to	6	months	prison	

• $750	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	2	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 90	days	to	5	years	prison	

• $1,500	to	$10,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	3	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 1	to	5	years	prison	

• $1,500	to	$10,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

	

• $500	to	$5,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

High	BAC	penalties	(.10	to	.159%	BAC)	

	No	prior	DUI	offenses	

• ungraded	misdemeanor	

• 12-month	license	suspension	

• 48	hours	to	6	months	prison	

• $500	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

	1	prior	DUI	offense	

• ungraded	misdemeanor	

• 12-month	suspension	

• 30	days	to	6	months	prison	

• $750	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	2	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 90	days	to	5	years	prison	

• $1,500	to	$10,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	3	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 1	to	5	years	prison	

• $1,500	to	$10,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	
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Important Note: Drivers under the influence of controlled 
substances and those who refuse breath or chemical testing are 
subject to the highest BAC category penalties as set forth below.

Highest BAC penalties (.16% and higher) or Controlled 
Substance

	

• $500	to	$5,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

High	BAC	penalties	(.10	to	.159%	BAC)	

	No	prior	DUI	offenses	

• ungraded	misdemeanor	

• 12-month	license	suspension	

• 48	hours	to	6	months	prison	

• $500	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

	1	prior	DUI	offense	

• ungraded	misdemeanor	

• 12-month	suspension	

• 30	days	to	6	months	prison	

• $750	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	2	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 90	days	to	5	years	prison	

• $1,500	to	$10,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	3	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 1	to	5	years	prison	

• $1,500	to	$10,000	fine	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

	

Important	Note:	Drivers	under	the	influence	of	controlled	substances	and	those	

who	refuse	breath	or	chemical	testing	are	subject	to	the	highest	BAC	category	

penalties	as	set	forth	below.	

	

Highest	BAC	penalties	(.16%	and	higher)	or	Controlled	Substance	

No	prior	DUI	offenses	

• ungraded	misdemeanor	

• 12-month	license	suspension	

• 72	hours	to	6	months	in	prison	

• $1,000	to	$5,000	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

	

1	prior	DUI	offense	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 90	days	to	5	years	prison	

• $1,500	to	$10,00	fine	

• alcohol	highway	safety	school	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

2	or	more	prior	DUI	offenses	

• 1st	degree	misdemeanor	

• 18-month	license	suspension	

• 1	to	5	years	prison	

• $2,500	to	$10,000	

• treatment	when	ordered	

• 1-year	ignition	interlock	

	

Will	my	license	be	suspended	if	 I’m	

accepted	into	the	Accelerated	

Rehabilitative	Disposition	(ARD)	

Program?	
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W I L L  M Y  L I C E N S E  B E  S U S P E N D E D  I F 
I ’ M  A C C E P T E D  I N T O  T H E  A C C E L E R AT E D 

R E H A B I L I TAT I V E  D I S P O S I T I O N  ( A R D ) 
P R O G R A M ?

It depends; the law requires courts to impose suspensions for 
ARD based on the following BAC ranges:

•	 Less than .10%—no suspension

•	 .10% to less than .16—30 day suspension

•	 .16% and above or a controlled substance—60 day suspension

H O W  L O N G  W I L L  M Y  L I C E N S E  B E 
S U S P E N D E D  I F  I  P L E A D  G U I L T Y ?

Suspensions will be imposed as follows:

•	 BAC below .10% and 
incapable of safe driving: 
No license suspension for 
first offense if the driver 
meets certain criteria; 
12-month license suspension for second or subsequent offense.

•	 BAC greater than or equal to .10% but less than .16%: 
12-month license suspension for first and second offense; 
18-month suspension for third or subsequent offense.
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•	 BAC greater than or equal to .16% or a controlled 
substance: 12-month license suspension for first offense; 
18-month suspension for second or subsequent offense.

WIL L  I  BE  REQU IRED  TO  HAVE  AN 
IGN I T ION-  LOCK ING DEV ICE  ON MY  CAR?

Under Pennsylvania’s Ignition 
Interlock Law, those convicted of a 
second or subsequent DUI offense 
are required to have approved 
ignition interlock systems installed 
on each motor vehicle they own, 
operate, or lease for one year 
before they’re eligible to apply for 

an unrestricted driver’s license.

W H E N  D O E S  S E N T E N C I N G  O C C U R ?

Sentencing will occur in conjunction with a guilty plea or 
after trial. There are mandatory minimum penalties that apply 
to any DUI conviction. In some instances, particularly when 
a defendant is a repeat offender or was involved in an accident 
with injuries, the District Attorney may seek to have a sentence 
greater than the mandatory minimum set by law.

The defendant, victims, and other affected parties may testify at 
the sentencing hearing, after which the judge will consider their 
testimony, all the facts of the case, and sentencing guidelines to 
fashion the appropriate sentence.
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W I L L  M Y  E M P L O Y E R  F I N D  O U T  I  H AV E  A 
D U I  C O N V I C T I O N ?

It’s possible your employer will 
find out if she or he performs 
random record checks on the 
employees or if your conviction 
is reported in the news.

If you’re convicted of DUI and 
hold a CDL license or your 

occupation requires you to drive, your license will most likely 
be suspended and will impact your employment.

I S  M Y  A R R E S T  A  P U B L I C  R E C O R D ?

Yes. Pennsylvania criminal 
records are considered public 
and are available on request or 
online. Individuals may request 
their own criminal record or 
those of a third party. Employers, 
landlords, licensing agencies 
(such as those for nurses, doctors, electricians, and many other 
professions), and other state agencies may also request a criminal 
record check on third parties. Criminal records include all arrests 
whether they resulted in convictions or not.

C A N  M Y  D U I  R E C O R D  B E  E X P U N G E D ?

It can if you successfully complete the Accelerated Rehabilitative 
Disposition (ARD) program. ARD is a process that allows first-
time DUI offenders to serve a nonreporting probationary period 
(you won’t be reporting to a probationary officer), pay fines and 
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costs, attend alcohol and highway safety courses, and perform 
community service as an alternative to a guilty plea.

When a person completes the ARD requirements, the charges 
can be expunged if the person obtains a court order that makes 
certain agencies expunge their records.

The area of law concerning expungement of crimes in 
Pennsylvania has undergone revision by the legislature and is 
awaiting the Governor’s signature as of the writing of this book. 
Please review your circumstances with a qualified attorney 
to determine if your record may be subject to some form of 
expungement.

D O  I  N E E D  A N  AT T O R N E Y ?

Getting wrapped up in the 
criminal justice system can 
be a very intimidating and 
overwhelming experience. In 
Pennsylvania, the potential 
penalty for a DUI conviction can 

range from probation to five years in jail. Because the stakes 
are so high, you’d be very wise to seek the legal advice of an 
experienced attorney who understands Pennsylvania DUI law.
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W H E N  S H O U L D  I  C O N TA C T  A N 
AT T O R N E Y ?

If you’ve been arrested for DUI, you should contact an 
experienced attorney immediately to understand what you’re 
potentially facing and your potential defenses.

W H AT  C A N  I  E X P E C T  T O  H A P P E N 
D U R I N G  M Y  F I R S T  M E E T I N G  W I T H  A N 

AT T O R N E Y ?

You should expect the attorney to take time to listen to you 
and be compassionate. The attorney should alert you to the 
importance of giving him or her any documents you receive 
from the court and give you useful information. Most important, 
your attorney should be someone you feel comfortable with, 
someone you believe has your best interests at heart.
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I could understand. He has many years’ experience, and 
I would not recommend anyone other than Dave Zellis.  
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Attorney David Zellis has been practicing crimial law for over thirty years, 
and he’s particularly well versed in the ins and outs of the Commonwealth 
of Pennsylvania’s DUI laws.

He’s succeeded in helping a great number of clients who find themselves 
uncharacteristically charged with DUI, and he’s helped them cope with 
the fallout—legal, professional, and personal.

David wrote this book in a question-and-answer format; the questions are 
those his clients needed answers to, and his answers are all based on his 
extensive experience in this particular field of law:

•	 What are the red flags the police look for prior to stopping a vehicle 
for DUI?

•	 Do the police have to read me my Miranda Warnings before arresting 
me?

•	 What are field sobriety tests?

•	 What’s a portable breath test?

•	 Can I refuse a blood test?

Find the answers to these and many more questions in his book; you’ll be 
in a better position to know and protect your rights.

In addition to practicing law, David Zellis speaks to groups and organizations 
interested in learning their rights under Pennsylvania’s DUI laws. 
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